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Sec- 200{1) SPT ACT

Transfer of raiyat’s rights —( 1) No transfer by a Raiyat of his
right in his holding or amy portion therof, by sale, gift,
morigage, will, lease or any other contract or agreement,
express or implied, shall be valid, unless the right to transfer
has been recorded in the record of rights, and then only to the
extent 1o which such right is so recorded.

Sec 20(5) If at any time it comes to the notice of the Deputy
Commissioner that a transfer in contravention of Sub-section
(1) or (2) has taken place he may in his discretion evict the
transferee and either restore the transferred land to the Raiyat or
any heirs of of the Raiyat who has transferred it, or resettled the
land with another Raiyat according to the village custom for the
disposal of an abandoned holding:
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W& e fib “whether the prescriptive period of twelve
years for perfecting the title by adverse possession (the
original transfer being in contravention of Section 27 of
Regulation 3 of 1872} would stop running from the 1st of Mov.
1949, being the date of the enforcement of the Santhal
Parganas Tenancy (Supplementary Provisions) Act, 1949" @I
ot et 9= =g AR wTe 99 g9 SITERIST
AIR 1973 Pat-l # of i gm fFm won wen mg #
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W e | YN e W e e A
& argE & W amewe B RS “As before the
Division Bench, so before us, the focal point that has been
canvassed is whether on the concurrent finding of all the three
authorities below that the transfer by sale deed dt. 22nd
March, 1939, being contrary to Section 27 of Regulation Il of
1872, the vendees could perfect their title by adverse
possession, even after the enforcement of the Santhal
Parganas Tenancy (Supplementary Provisions) Act, 1949, To
put it in other words, would the tune for calculating the
prescriptive period of twelve years stop running from the 1st
of Nov, 1949, or would it continue to do so even thereafter, till
the order of eviction is passed. Inevitably, this issue has to be

decided in the light of the corresponding provisions of
Regulation Il of 1872, and those of the Act, which in turn have

to be viewed in the context of their legislative background



r—‘

A e A W Eg[ﬂﬂmﬂh A vl Ao
il I fmar aen frm % “The question of
transfers is one of the most important with which this
settlement has had to deal, and it is In fact one which affects
the very root of the whole Santal Parganas system. Broadly
speaking it may be said that the whole object of the agrarian
law of the district since 1872, when Regulation Il of that year
was introduced, is to ensure that the population should be
allowed to remain undisturbed in possession of its ancestral
property, and that any reclamation of waste lands which is
done in any village shall be done only by the Jamabandi
Raiyats of the village. The history of the district plainly shows
that the vast majority of the people in it are quite unable to
grasp the principle of outsiders taking possession of their land
whether legally or illegally, that is to say, either by force or by

the ordinary means of acguiring land such as sale, mortgage or
certain forms of sub-lease.”

TR TH $ AME W T 1940 & yAfm @
aRI-20 UF 1872 & Frm @ uw-27 @ geeTes s
T MR W el A dee oE () F oA R
Teereg fammn @ a3 I have already found that title by
adverse possession could not be acquired under the Act by a
transferee, in view of clear bar to acquisition of any such title
under Section 69 of the Act. Therefore, restoring back the
property from the unlawful possession of a transferee, who
could not acquire any title from such invalid transfer in spite of
his long possession, to the transferor, whose title, at no point
of time, was extinguished, will not come under the mischief
of Article 31of the Constitution. It only meant restoring
possession of the property to the original and rightful owner.”

T wed @ fEr v & aew # @ T e
W AW BU WA S 7 & 5 r remains to
briefly refer to the discordant and contrary views taken by
Division Benches. In 1980 BU 72 Godo Mahto v. State of
Bihar (the case has been reported belated, having been
decided on the 2nd of Jan. 1973), the brief judgment indicates
that the issue was hardly canvassed and the case was merely
remanded to the Sub-divisional Officer to investigate the
relevant fact and to decide the same in accordance with law as
laid down in Bhaurilat Jain's case (AIR 1973 Pat 1) (FB) (supra).
However, there is no gainsaying the fact that the illegal
transfer having been that of March and April, 1949, hardly any
question of perfecting the same by adverse possession could
arise after the enforcement of the Act. With the greatest

respect, the inference arising from the case is unsustainable
and the judgment has. therefore, to be overruled.”
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“(i) A transfer in contravention of Sub-section (1) or (2)
of Section 20 of the Act. Obviously such a transfer would
inevitably be after the enforcement of the Act on the 1st of
MNov. 1949, In view of the clear provisions of Sub-sections (3),
(4) and (5) of Section 20itself and the related provisions
of Section 42, 64, 65 and 69 of the said Act and the
adjudication of the Full Bench in proposition (v) in Bhaurilal
Jain's case (AIR 1973 Pat 1) (supra), no question of any
acquisition of title by adverse possession or perfecting the same
in this context can at all arise.

(ii) A transfer in contravention of Section 27 of Regulation Il
of 1872 with regard to which the prescriptive period of 12 years
has not elapsed on the 1st of Nov. 1949, In such a case time for
perfecting title by adverse possession would in law stop
running from the date of the enforcement of the Act on Nov. L.
1949, and if the prescriptive period of 12 years is not completed
before that, the right or title would remain inchoate and cannot
be perfected thereafter by virtue of adverse possession. This
would follow from proposition (iv) of the Full Bench in
Bhaunlal Jain's case (supra). In such a case the Deputy
Commissioner under Section 42 of the Act read with the other
relevant provisions may at any time on his own motion or on an
application made to him pass an order ejecting the transferee
holding the transfer in contravention of the statute.

(iii) A transfer in contravention of Section 27 of Regulation I11
of 1872 in which the transferee has been in continuous adverse
cultivating possession for 12 years prior to the 1st of Nov.
1949. In view of Clause (a) of the proviso to Sub-section (3)
of Section 27 of the said Regulation, the transferee herein
became immune to eviction if he had been in continuous
cultivaling possession for 12 years. He was thus allowed to
perfiect his title by way of adverse possession. This equally
follows from proposition (v) in Bhaurilal Jain's case laying
down that the provisions of Section 20 were prospective and
not retrospective in effect and consequently they would not
invalidate the title already perfected by adverse possession

under Regulation 111 of 1872 despite its repeal and substitution
on 1st Nov. 1949 by Section 20 of the Act.”
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